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Next, the Court turned to the issue of classification. Meridian contended
that the District Court erred by finding that the water at issue was designated
ground water, and not surface water. In making a determination, the Court first
looked at the Management Act, which defines "designated ground water" as
"ground water which in its natural course would not be available to and required
for the fulfillment of decreed surface rights." The Management Act also defines
"ground water" as "any water not visible on the surface of the ground under
natural conditions." Considering these definitions and the record, the Court
upheld the District Court's finding that the water Meridian sought to divert was
not simply surface water. The Court found ample support in the record to
conclude that a portion of the water Meridian sought to appropriate was the
result of man-made impermeable surfaces and did not occur naturally, except
during heavy rain events. The Court also rejected Meridian's definitional arguments based on case law because the facts of the cases were too dissimilar.
The Court then turned to Meridian's argument that claim preclusion prevented the Commission from finding that a portion of the water at issue was
designated ground water. Meridian contended that claim preclusion occurred
because the Commfission stated in its 1968 Order that only water in the Basin
was designated ground water. The Court found that claim preclusion did not
apply because the earlier and present proceedings did not involve identical
claims for relief. Additionally, the runoff water at issue in this case, created in
part by Meridian's development, could not have been a part of a lawsuit in 1968.
Finally, the Court addressed Meridian's public policy argument and held
that the District Court's reasoning, and not Meridian's, was consistent with public policy for three reasons. First, the Court reasoned that allowing people to
own a previously untapped water supply, resulting from development that replaced natural land conditions, would be contrary to public policy. Second, the
Court found that it could not condone Meridian's application because doing so
would result in a type of unprecedented "'super decree"' that would allow Meridian access to the water "free from both the call of the Arkansas River and the
Commission's oversight." Third, even though only four percent of precipitation
recharges the aquifer, the Court found that granting Meridian's application
would have resulted in an overall reduced rate of recharge, which would harm
senior designated ground water users.
Accordingly, the Court affirned the District Court's holding on all four issues.

Kobl Webb
MONTANA
Teton Co-op Canal Co. v. Teton Coop Reservoir, 365 P.3d 442 (Mont
2015) (holding: (i) the Water Court's finding that Teton Canal's predecessors
in interest did not develop a certain diversion point was clearly erroneous because they developed the diversion point to build Glendora Canal; (ii) the Water Court's finding that the Eureka Reservoir's priority date related back to the
1890 Notice was incorrect because the 1890 Notice did not contemplate the
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Eureka Reservoir; and (iii) the Water Court, on remand, must determine Eureka Reservoir's priority date).
In 1890, Teton Canal's predecessors filed an appropriation notice ("1890
Notice") for claims along the Teton River for irrigation purposes. Immediately
following the 1890 Notice, Teton Canal's predecessors constructed the Glendora Canal. In 1891, the predecessors filed another larger claim along the Teton River ("1891 Notice"). The 1891 Notice listed a diversion point two miles
from the Glendora Canal's diversion point. Both the 1890 and 1891 Notices
described part of the purpose of appropriation as to create reservoirs.
In 1893, Teton Canal's predecessors sold their interests to a company that
later transferred those interests to Russell Shepherd. Shepherd subsequently
became involved in a court case adjudicating water rights on the Teton River
("Perrycase"). During the Perycase, Shepard transferred his rights to Teton
Canal. In 1908, the Perrycourt issued a decree that effectively extinguished the
claims made under the 1891 Notice. While Teton Canal demonstrated interest
in developing a reservoir, it had not done so by 1926, the year when the United
States General Land Office inspected the site. Teton Canal finally constructed
the reservoir in 1937.
In 1982, Teton Canal submitted claims for six distinct water rights along the
Teton River to comply with the requirements of the Montana Water Use Act
of 1973. All six claims listed an identical priority date: April 18, 1890. The
point of diversion, the Eureka Canal, was also the same for all six claims. Water
distributors, Teton Coop Reservoir Co. ("Teton Reservoir"), Lower Teton
Joint Objectors, and the Farmer's Co-op Canal, all objected to Teton Co-op
Canal's claims to the Eureka Reservoir. Teton Canal settled with all of the
objectors besides Teton Reservoir. After conducting evidentiary hearings, the
Montana Water Court ("Water Court") issued an order in favor of Teton Canal. The Water Court held that Teton Canal's water rights claims related back
to the 1890 Notice. Teton Reservoir appealed the judgment of the Water Court
to the Supreme Court of Montana ("Court").
On appeal, Teton Reservoir argued that the Water Court erred in determining that Teton Canal's claims to the Eureka Reservoir related back to the
1890 Notice. The Court reviewed the Water Court's findings of fact under the
clearly erroneous standard and its conclusions of law for correctness.
The Court first examined whether Teton Canal's predecessors intended to
include the Eureka Reservoir in the 1890 Notice. Teton Reservoir argued that
the Water Court erred in determining that Teton Canal's predecessors did develop the diversion point described in the 1890 Notice. Teton Reservoir also
asserted that the Water Court disregarded evidence clearly demonstrating that
Teton Canal's predecessors built the Glendora Canal, which corresponded with
descriptions of the 1890 diversion point. The Court reviewed the evidence
including maps and testimony from an engineer who had helped construct the
Glendora Canal. The Court determined that the Teton Canal's predecessors
did develop the 1890 diversion point when they created the Glendora Canal.
"Thus, the Court held that the Water Court's clearly erred in finding the predecessors had never developed the diversion point.
Teton Reservoir next argued that the 1890 Notice did not contemplate the
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Eureka Reservoir; rather, the 1891 Notice, which the court had since nullified,
first asserted the Eureka Canal as a new diversion point. Conversely, Teton
Canal argued that it consolidated its practices to include the Eureka Reservoir
in the 1890 Notice. The Water Court found that the 1890 Notice contemplated
multiple reservoirs including the Eureka Reservoir. On appeal, the Court assessed whether Teton Canal's claims could relate back to the 1890 Notice. The
Court reviewed the evidence and agreed with Teton Reservoir. The Court
found that Teton Canal's predecessors intended the Glendora Reservoir to be
part of the 1890 Notice, but intended the Eureka Reservoir to be a part of the
nullified 1891 Notice. The Court held the Water Court misinterpreted the
nullified 1891 Notice and, therefore, the Water Court was incorrect in finding
that Eureka Reservoir had a priority date of 1890.
The Court then addressed Teton Canal's argument that the Eureka Reservoir is a part of the 1890 Notice because the diversion point "simply moved" to
a point upstream following the nullification of the 1891 Notice. The Court
noted that the law required "reasonable diligence" on the part of Teton Canal
and its predecessors to develop the Eureka Reservoir. In analyzing the reasonable diligence prong, the Court examined evidence of the course of conduct of
Teton Canal following the Perrycourt decree. Because Teton Canal took fortyfive years to build the Eureka Reservoir, the Court concluded that Teton Canal
failed to proceed with reasonable diligence in developing the Eureka Reservoir
site. Therefore, the claims could not relate back to the 1890 Notice, and the
Water Court erred in concluding that Teton Canal "aggressively pursued" the
development of the reservoir.
Finally, the Court considered what priority date it should assign to the Eureka Reservoir. Teton Reservoir asserted the year should be 1936, the year
when construction on the reservoir began. Because Teton Canal did not provide an alternate date, the Court remanded this question to the Water Court.
Accordingly, the Court reversed the order of the Water Court and remanded the case for proceedings consistent with this opinion.
Brian Hinkle
NEVADA
Eureka Cnty. v. State Eng'r of Nev., 359 P.3d 1114 (Nev. 2015) (holding
that the State Water Engineer provided insufficient evidence to support his finding that the applicant could mitigate the impact of appropriation on existing
water rights).
In 2005, General Moly, Inc. ("General Moly") began to apply for water
rights in anticipation of the molybdenum mine that it sought to construct in
Eureka County ("Eureka"). The following year, General Moly created a subsidiary, Kobeh Valley Ranch, LLC ("KVR"), to take charge of the proposed
mine's water rights. KVR submitted multiple applications for water rights between 2006 and 2010.
Eureka and several senior water rights holders in the area objected to
KVR's applications because, inter alia, they conflicted with existing rights. The
Nevada State Engineer ("Engineer") held several hearings on the matter and

